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CAFOs and the diminished defense of public health 
Restrictions on nuisance lawsuits latest tool to prevent home-grown 
demand for stronger regulation of industry than offered by state law  
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Why might a CAFO be a nuisance? 
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9,&.),(*&!5.8.(:!G.*+.(!?!?[=!/.5,&!10!'!&G.(,!"#$%!'9,!G,55P
)163/,(*,)!.(!&,8,9'5!&*3).,&!.(!"#$%P.(*,(&.8,!,'&*,9(!f19*+!
"'915.('?>!??-163/,(*,)!'6*.8.*.,&!./R'6*.(:!`4,(,0.6.'5!3&,!10!
R91R,9*Ha!'()!`b3.,*!,(Q1H/,(*!10!5.0,a!.(653),)!`G19C.(:!13*&.),E!
:91G.(:!8,:,*'45,&E!&.**.(:!13*&.),E!,'*.(:!13*&.),E!:'9),(.(:E!
R5'H.(:E!4'94,b3.(:E!3&,!10!G,55!G'*,9E!&5,,R.(:E!1R,(.(:!)119&!
'()!G.()1G&E!+'(:.(:!13*!G.*+!(,.:+419&E!+'8.(:!0'/.5H!'()!
:3,&*&!18,9E!'()!)9H.(:!5'3()9H!'/1(:!1*+,9&Ba?=!X+,!3(6,9*'.(*H!
10!4,.(:!'45,!*1!R5'(!13*)119!'6*.8.*.,&!G'&!09,b3,(*5H!6.*,)!'&!'(!
')),)!(3.&'(6,B!$39*+,9!&*3).,&!10!*+,&,!f19*+!"'915.('!
61//3(.*.,&!+'8,!)163/,(*,)!'!&.:(.0.6'(*!6199,5'*.1(!4,*G,,(!
9,R19*,)!+1:!1)19!'()!C(1G(!/,'&39,&!10!"#$%!,/.&&.1(&!
.(653).(:!+H)91:,(!&350.),E!*+,!4.1',91&15!,()1*1W.(!'()!1*+,9!
R'9*.635'*,!/'**,9B!D.:(.0.6'(*!'&&16.'*.1(&!G,9,!9,R19*,)!4,*G,,(!,H,!.99.*'*.1(!'()!).00.635*H!
49,'*+.(:!G.*+!1)19g!9,&R.9'*19H!&H/R*1/&!.(!*+,!5'&*!?=!+139&!G.*+!1)19!'()!+H)91:,(!&350.),g!
G+,,T.(:!'()!),65.(,&!.(!'!/,'&39,!10!53(:!03(6*.1(!K$AV?N!G.*+!0.(,!R'9*.635'*,g!'()!.(69,'&,)!
,WR1&39,!*1!*+,!4.1',91&15!,()1*1W.(!G.*+!&19,!*+91'*E!6+,&*!*.:+*(,&&!'()!('3&,'B?L!
!
F/R19*'(*!,R.),/.151:.6!&*3).,&!10!*+,!./R'6*&!10!"#$%&!1(!6+.5)9,(!.(653),!'!&398,H!10!IOE?_M!
&6+115!6+.5)9,(!.(!f19*+!"'915.('!*1!'&&,&&!*+,!R9,8'5,(6,!10!G+,,T.(:!.(!9,5'*.1(!*1!"#$%&!
516'*,)!G.*+.(!*+9,,!/.5,&!10!*+,!&6+115B?J!?I!X+,!R9,8'5,(6,!10!G+,,T.(:!G.*+.(!*+,!5'&*!H,'9!G'&!I!
R,96,(*!+.:+,9!.(!&6+115&!516'*,)!G.*+.(!*+9,,!/.5,&!10!'!"#$%E!43*!=J!R,96,(*!+.:+,9!'*!&6+115&!
G+,9,!5.8,&*16C!1)19!G'&!(1*.6,'45,!.()119&!*G.6,!R,9!/1(*+B!X+,!&*3)H!61(653),)Z!`A&*./'*,)!

!
03('+.-!*4!;<=>!
$?(*-2)$-!*%!.#$!
$:$)87'8!/,:$-!*4!
)2)'/!)$-,7$%.-!

&,.#,%!@!@AB!3,/$-!
*4!'!-&,%$!;<=>!

')$!&$//C
7*+23$%.$79!



!
!
J!

,WR1&39,!*1!'.9419(,!R1553*.1(!091/!61(0.(,)!&G.(,!0,,).(:!1R,9'*.1(&!.&!'&&16.'*,)!G.*+!
')15,&6,(*&U!G+,,T.(:!&H/R*1/&Ba!!
!
F1G'!&*3).,&!10!6+.5)+11)!'&*+/'!.(653),!'!d13()!?!h,1C3C!"13(*H!d39'5!7,'5*+!D*3)H!10!
6+.5)9,(!5.8.(:!1(!&G.(,!0'9/&E!*+,!8'&*!/'Q19.*H!10!G+.6+!G,9,!&/'55!),,R!R.*!"#$%&!G.*+!R.:&!
(3/4,9.(:!.(!*+,!+3()9,)&B?_!#!+.:+!R9,8'5,(6,!10!'&*+/'!13*61/,&!'/1(:!939'5!6+.5)9,(!G'&!
9,R19*,)E!,&R,6.'55H!'/1(:!6+.5)9,(!5.8.(:!1(!0'9/&!*+'*!9'.&,!&G.(,!KJJB?!R,96,(*NE!'()!G'&!
R'9*.635'95H!+.:+!'/1(:!6+.5)9,(!5.8.(:!1(!'!0'9/!9'.&.(:!&G.(,!'()!')).(:!'(*.4.1*.6&!*1!0,,)!
KIIBO!R,96,(*NB!#(1*+,9!F1G'!&*3)H!,8'53'*,)!6+.5)+11)!'&*+/'!'/1(:!6+.5)9,(!'**,().(:!'!
&6+115!516'*,)!G.*+.(!'!+'50!/.5,!10!'!5'9:,!"#$%!+13&.(:!&1/,!LO>>!+1:&B!#!&.:(.0.6'(*5H!+.:+,9!
R9,8'5,(6,!K?MB@!R,96,(*N!10!)16*19P).':(1&,)!'&*+/'!G'&!013()!'/1(:!6+.5)9,(!'**,().(:!
&6+115!651&,!*1!*+,!"#$%g!'/1(:!6+.5)9,(!'**,().(:!'!&6+115!18,9!?>!/.5,&!091/!'!"#$%!.*!G'&!@BL!
R,96,(*B?@!X+,!1))&!10!6+.5)+11)!'&*+/'!G,9,!.(69,'&,)!18,9!0.8,P015)E!G+.5,!61(*9155.(:!019!1*+,9!
9.&C!0'6*19&B!!!
!
#!/19,!9,6,(*!&*3)H!10!6+.5)+11)!'&*+/'!091/!d13()!=!10!*+,!h,1C3C!"13(*H!d39'5!7,'5*+!D*3)H!
,8'53'*,)!6+.5)+11)!'&*+/'!'/1(:!6+.5)9,(!5.8.(:!G.*+.(!*+9,,!/.5,&!10!'!&G.(,!"#$%B?O!-16*19P
).':(1&,)!'&*+/'!R9,8'5,(6,!G'&!??!R,96,(*!019!*+,!d13()!=!61+19*!10!6+.5)9,(E!43*!'!/19,!
9,5.'45,!),0.(.*.1(!10!6+.5)+11)!'&*+/'!G'&!4,5.,8,)!*1!4,!)16*19P).':(1&,)!'&*+/'!'()[19!
/,).6'*.1(!019!G+,,T,!K==B@!R,96,(*NB!d,5'*.8,!,WR1&39,!*1!*+,&,!h,1C3C!"13(*H!#$%&!.(!51G!
G.()!61().*.1(&!9,&35*,)!.(!&.:(.0.6'(*5H!.(69,'&,)!1))&!019!41*+!)16*19P).':(1&,)!'&*+/'!'()!
'&*+/'!'()[19!/,).6'*.1(!019!G+,,T,B!\+,(!,WR1&39,!G'&!&*9'*.0.,)!4H!b3'9*.5,&E!'!5.(,'9!*9,()!
G'&!14&,98,)!G.*+!'&*+/'!'()[19!/,).6'*.1(!019!G+,,T,B!X+.&!&*3)H!.&!./R19*'(*!'&!.*!)163/,(*&!
.(69,'&,)!939'5!6+.5)+11)!'&*+/'!9.&C!'/1(:!939'5!6+.5)9,(!5.8.(:!G.*+.(!*+9,,!/.5,&!10!&/'55!
&G.(,!61(0.(,/,(*!0'6.5.*.,&B!
!
#!5'9:,!&398,H!10!"#$%&!.(!c,9/'(H!&*3).,)!')35*&!?OPJI!H,'9&!
15)!(1*!,(:':,)!G.*+!5.8,&*16C!R91)36*.1(!43*!5.8.(:!G.*+.(!I>>!
/,*,9&!*1!1(,!19!/19,!&G.(,!"#$%&B?M!X+.&!'9,'!10!^1G,9!D'W1(H!
.(!(19*+G,&*!c,9/'(H!+13&,)!&1/,!_BI!/.55.1(!+1:&!'*!*+,!*./,!10!
&*3)HB!AWR1&39,!G'&!/,'&39,)!4H!6155,6*.(:!)'*'!1(!1)19!
'((1H'(6,!'()!:,1P61),)!)'*'!1(!*+,!(3/4,9!10!"#$%&!G.*+.(!
I>>!/,*,9&!10!*+,.9!+1/,B!X+,!R9,8'5,(6,!10!'&*+/'!&H/R*1/&!
'()!('&'5!'55,9:.,&!.(69,'&,)!G.*+!:9')'*.1(&!10!1)19!'((1H'(6,B!
X+,!(3/4,9!10!'(./'5!+13&,&!G.*+.(!I>>!/,*,9&!G'&!013()!*1!4,!'!
R9,).6*19!10!G+,,T,!'()!),69,'&,)!53(:!03(6*.1(!K$AV?NB!!
!
X'C,(!*1:,*+,9E!*+,&,!&*3).,&!0.()!)163/,(*,)!,8.),(6,!10!
(3.&'(6,!'()!.(Q39H!'/1(:!939'5!)G,55,9&!5.8.(:!3R!*1!*+9,,!/.5,&!
091/!*+,!(,'9,&*!"#$%B!Y'&,)!1(!'(!F1G'!-fd!'.9!/1(.*19.(:!
&*3)HE!'.9!).&R,9&.1(!/1),5&!+'8,!4,,(!),8,51R,)!*+'*!0.()!*+'*!+H)91:,(!&350.),E!'(!.().6'*19!
/,'&39,!10!"#$%!R1553*.1(E!,W*,(),)!039*+,9!e!3R!*1!&.W!C.51/,*,9&!091/!*+,!(,'9,&*!"#$%B=>!
AR.),/.151:.6!&*3).,&!0.()!*+'*!41*+!R,96,.8,)!1)19!.(*,(&.*H!'()!(3/4,9!10!R91W./'*,!"#$%&!'9,!
9.&C!0'6*19&!.(!)163/,(*,)!')8,9&,!+,'5*+!,00,6*&B!71G,8,9E!*+,&,!,WR1&39,&!'9,!8'9.'45,!'&!*+,H!
'9,!'00,6*,)!4H!65./'*.6!61().*.1(&B!D1E!'!&.(:5,!&/'55!"#$%!/'H!4,!'!R,96,.8,)!(3.&'(6,!1(5H!
3(),9!6,9*'.(!G.()!&R,,)&!'()!65./'*.6!61().*.1(&E!43*!.0!(,.:+419&!'9,!&39913(),)!4H!"#$%&!*+,!
')8,9&,!+,'5*+!,00,6*!9.&CE!'&!G,55!'&!*+,!R,96,.8,)!(3.&'(6,E!'9,!&.:(.0.6'(*5H!.(69,'&,)!'&!
,WR1&39,!16639&!(1!/'**,9!G+.6+!G'H!*+,!G.()!451G&B!!
!
!
!

!
D.278E!F236$)!*4!
;<=>-!&,.#,%!GHH!
3$.$)-!&'-!4*2%7!
.*!6$!'!()$7,+.*)!
*4!&#$$I$!'%7!
7$+)$'-$7!/2%5!

42%+.,*%9!



!
!

I!

Lost value of property 
!

#!9,6,(*!'9*.65,!4H!h.5R'*9.6C!.(!*+,!#RR9'.&'5!;139('5!),/1(&*9'*,&!*+,!,W*,(&.8,!),8'53'*.1(!.(!
R91R,9*H!6'3&,)!/H!(,.:+419.(:!"#$%&!'&!G,55!'&!&1/,!5'9:,!(3.&'(6,!&3.*,!'G'9)&!G+.6+!&,,/!
*1!4,!*+,!/1*.8'*.1(!4,+.()!*+,!(,G!F1G'!5,:.&5'*.1(B!=?!X+'*!*+,!),69,'&,!.(!8'53,!.&!&.:(.0.6'(*!.&!
(1*!.(!b3,&*.1(B!X+,!'9*.65,!0.()&Z!
!

%8,9'55E!*+,!,/R.9.6'5!,8.),(6,!.().6'*,&!*+'*!9,&.),(6,&!(,'9!#%&!'9,!&.:(.0.6'(*5H!
'00,6*,)E!'()!)'*'!&,,/&!*1!&3::,&*!'!8'53'*.1(!./R'6*!10!3R!*1!=_i!019!(,'94H!
R91R,9*.,&E!),R,().(:!1(!).&*'(6,E!G.()!).9,6*.1(E!'()!1*+,9!0'6*19&B!$39*+,9E!*+,9,!+'&!
4,,(!&1/,!&3::,&*.1(!*+'*!R91R,9*.,&!.//,).'*,5H!'43**.(:!'(!#%!6'(!4,!)./.(.&+,)!
'&!/36+!'&!OOiB!%(,!&*3)H!,&*./'*,&!*+,!*1*'5!(,:'*.8,!./R'6*!*1!R91R,9*H!8'53,&!.(!
*+,!S(.*,)!D*'*,&!'*!j=_!4.55.1(B!<.*.:'*.1(!/'C,&!'!/'9:.('5!./R'6*B!f1*!1(5H!'9,!
9,&.),(6,&!'00,6*,)E!43*!(,'94H!&/'55!0'9/&!6'(!4,!./R'6*,)!4H!&36+!0'6*19&!'&!G'*,9!
),:9')'*.1(!'()!.(&,6*&B!==!

!
X+,!h.5R'*9.6C!'9*.65,!9,R19*&!*+'*!R91R,9*H!8'53,!),69,'&,&!'9,!61(0.9/,)!4H!'6*.1(&!4H!613(*H!
*'W!'&&,&&19&B!d,)36*.1(&!10!*+,!'&&,&&,)!8'53,!9'(:,!091/!=>!*1!J>!R,96,(*!10!8'53,!.(!613(*.,&!.(!
0'9/!&*'*,&!.(653).(:!"1519')1E!<.&&139.E!<.6+.:'(E!F55.(1.&!'()!F1G'B!#6619).(:!*1!1(,!&*3)H!`1(5H!
5'()0.55&!+'8,!'!G19&,!,00,6*!1(!')Q'6,(*!R91R,9*H!8'53,&Ba=L!%(,!10!*+,!&*3).,&!6.*,)!4H!h.5R'*9.6C!
.&!091/!F1G'!9,&,'96+,9&!G+1!(1*!1(5H!0.()!'!),69,'&,!.(!R91R,9*H!8'53,!43*!'5&1!&3::,&*!*+'*!
+'8.(:!*+,!'4.5.*H!*1!49.(:!&3.*!/.:+*!/'C,!*+,!.()3&*9H!/19,!'6613(*'45,!'()!*+'*!(3.&'(6,!&3.*&!
/'H!R918,!*1!4,!'!R1G,9035!.(6,(*.8,!019!"#$%!1G(,9&!*1!9,)36,!,/.&&.1(&!.(!F1G'!'()!1*+,9!
&*'*,&B=J!
!
#!5'&*!R1.(*!/'),!4H!*+,!h.5R'*9.6C!'9*.65,!.(!*+,!#RR9'.&'5!;139('5!9,5'*,&!).9,6*5H!*1!*+,!R9,&,(*!
'**,/R*!4H!*+,!F1G'!^,:.&5'*39,!*1!6+'(:,!*+,!935,&!10!*+,!:'/,B!#!&*3)H!+,!6.*,&!0.()&Z!
!

`k!*,(!5'G&3.*&!18,9!#%!(3.&'(6,!.(!G+.6+!*+,!R5'.(*.00!R9,8'.5,)E!G.*+!Q39H!'G'9)&!
9'(:.(:!3R!*1!jI>!/.55.1(!KX'45,!=NB!X+,!&.T,!10!*+,&,!'G'9)&!&3::,&*&!*+'*!R9,8,(*.8,!
/,'&39,&E!,8,(!.0!,WR,(&.8,E!/.:+*!4,!61&*!,00,6*.8,B!

 
X+,!&.T,!10!*+,!R1*,(*.'5!Q39H!'G'9)&!6135)!5,')!*1!/,'&39,!*1!/.*.:'*,!*+,!,00,6*&!10!"#$%&!1(!
(,.:+419&!19!.*!/.:+*!4,!6+,'R,9!&*.55!019!R91)36,9&!*1!R'&&!D$!JJ@B!
 
State Preemption of Local Regulation 
!

^./.*'*.1(&!1(!F1G'(&U!+1/,P4'&,)!9,&R1(&,&!*1!*+,!./R'6*!10!5'9:,!,61(1/.6!0196,&!1(!*+,.9!
61//3(.*.,&!'9,!*+,!61//1(!*+9,')!.(!'!5,:.&5'*.8,!':,()'!*+'*!+'&!,/,9:,)!'*!*+,!D*'*,!"'R.*15B!
X+,!9'(:,!10!.&&3,&!.&!).8,9&,B!-39.(:!*+,!=>?@!5,:.&5'*.8,!&,&&.1(E!*+,!c,(,9'5!#&&,/45H!+'&!'6*,)!
19!+'&!5,:.&5'*.1(!R,().(:!*1!R9,,/R*!'6*.1(!*'C,(!4H!F1G'!613(*.,&!*1!&,*!'!/.(./3/!G':,!
+.:+,9!*+'(!*+,!&*'*,!'()!0,),9'5!/.(./3/!G':,!'()!*1!0194.)!516'5!:18,9(/,(*!091/!,5./.('*.(:!
*+,!&'5,!10!R5'&*.6!:916,9H!4':&B!!
!
F1G'!+'&!'!+.&*19H!10!R9,,/R*.(:!516'5!:18,9(/,(*!091/!9,:35'*.(:!.(!&1/,!'9,'&B!\+.5,!.*!.&!
61//1(!019!+.:+,9!5,8,5&!10!:18,9(/,(*!*1!*9H!*1!C,,R!5'G&!61(&.&*,(*E!*+,!51G,9!5,8,5!
:18,9(/,(*!.&!10*,(!'551G,)!*1!')1R*!/19,!&*9.(:,(*!9,:35'*.1(&B!X+.&!+'&!(1*!4,,(!*93,!.(!&,8,9'5!
+.:+PR910.5,!'9,'&!.(!F1G'!*+.&!H,'9g!R9,,/R*.1(!10!516'5!:18,9(/,(*!.&!,WR'().(:B!
!
291R1(,(*&!10!R9,,/R*.1(!5'G&!:,(,9'55H!6136+!*+,.9!&3RR19*!019!/'.(*'.(.(:!61(&.&*,(6H!.(!5'G&!
'691&&!'!&*'*,B!$19!,W'/R5,E!*+,!f'*.1('5!d.05,!#&&16.'*.1(!Kfd#N!Q1.(,)!'!5'G&3.*!*1!R91*,6*!'(!
%+.1!5'G!*1!R9,8,(*!'(!`3(9,'&1('45,!'()!61(03&.(:!R'*6+G19C!10!/3(.6.R'5!:3(!5'G&a!*+,9,B!
!



!
!
_!

`\,!+'8,!Q1.(,)!.(!*+.&!5'G&3.*!'&!'!),0,()'(*P.(*,98,(19!*1!R91*,6*!5'GP'4.).(:!:3(!
1G(,9&!.(!%+.1!091/!+'9'&&/,(*!4H!'(!3(9,'&1('45,!'()!61(03&.(:!R'*6+G19C!10!
/3(.6.R'5!:3(!5'G&Ea!&'.)!"+9.&!\B!"1WE!fd#U&!6+.,0!5144H.&*B!`fd#!'()!139!/,/4,9&!
&3RR19*!%+.1!R9,,/R*.1(!&1!*+'*!*+,!&*'*,!5,:.&5'*39,E!9'*+,9!*+'(!,8,9H!*1G(E!8.55':,!'()!
439:E!+'&!*+,!&15,!'4.5.*H!*1!61(*915!&*'*,!R15.6,!R1G,9&!*+'*!'9,!65,'95H!10!:,(,9'5!61(6,9(B!
=I!

!
f1*!:,(,9'55H!/,(*.1(,)!4H!*+,!fd#E!19!'(H!1*+,9!:913R!&,,C.(:!&36+!61(&.&*,(6HE!.&!*+,!9,'5.*H!
*+'*!.*!.&!,'&.,9!*1!R'&&!1(,!5'G!'*!*+,!&*'*,!5,8,5!*+'(!*1!:1!*1!MM!F1G'!613(*.,&!19!'!R5,*+19'!10!
6.*.,&!*1!R'&&!*+,!5,:.&5'*.1(!*+'*!'!:913R!0'819&B!%*+,9!'9,'&!10!F1G'!5'G!G+,9,!516'5!:18,9(/,(*&!
'9,!R9,8,(*,)!091/!,('6*.(:!/19,!&*9.(:,(*!5./.*&!*+'(!*+1&,!10!*+,!&*'*,!.(653),!R,&*.6.),&E!
*14'661!'()!:,(,*.6'55H!/1).0.,)!&,,)&B!!
!
X+,!",(*,9&!019!-.&,'&,!"1(*915!'()!29,8,(*.1(!K"-"N!9,61:(.T,&!*+'*!R9,,/R*.1(!4H!&*'*,&!6'(!
5,')!*1!G,'C,9!5'G&!*+'(!.0!516'5!:18,9(/,(*&!G,9,!'45,!*1!'6*B!X+,!"-"!/1(.*19&!&*'*,!5'G&!1(!
R9,,/R*.1(!10!516'5!9,:35'*.1(!10!*14'661B!#&!&*'*,)!1(!*+,!"-"!G,4&.*,E!`#!J$'/.#8!K$*(/$!BH@H!
14Q,6*.8,!K=@P?MN!.&!*1!,5./.('*,!&*'*,!5'G&!*+'*!R9,,/R*!&*91(:,9!516'5!*14'661!61(*915!5'G&Ba=_!!
!
IOWA and CAFOs 
!

F1G'!+'&!:9,'*5H!5./.*,)!516'5!:18,9(/,(*!R1G,9&!*1!9,:35'*,!*+,!516'*.1(!'()!,/.&&.1(&!*1!'.9!
'()!G'*,9!091/!61(6,(*9'*,)!'(./'5!0,,).(:!1R,9'*.1(&!K"#$%&NB!
!
#!&,9.,&!10!F1G'!D3R9,/,!"139*!6'&,&!+'8,!,&*'45.&+,)!*+'*!*+,!F1G'!^,:.&5'*39,!6'(!5./.*!'(H!
516'5!:18,9(/,(*!'6*.1(!:18,9(.(:!516'*.1(&!10!"#$%&!19!R5'6.(:!5./.*&!1(!*+,.9!).&6+'9:,&!*1!
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